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STATEMENT OF PROCEDURAL HISTORY

Appellant pled not guilty to Class A misdemeanor deceptive business
practice in cause number 2109329 in the County Criminal Court at Law Number 6
of Harris County before the Honorable Larry Standley. A jury convicted him, and
the court assessed the maximum punishment of one year in jail and a $4,000 fine
on January 27, 2017. L. Jeth Jones, I, represented him at trial.

The Fourteenth Court of Appeals affirmed the conviction in a published
opinion issued on July 10, 2018. Appellant did not move for rehearing. Dunham v.
State, No. 14-17-00098-CR (Tex. App.—Houston [14" Dist.] 2018) (Appendix).
Present counsel represented him.

This Court previously granted an extension of time to file the petition for
discretionary review. It must be filed by September 10, 2018.

STATEMENT REGARDING ORAL ARGUMENT

Appellant requests oral argument should the Court grant review. The issues
presented are novel and important to the State’s jurisprudence, as little caselaw
addresses deceptive business practice. Moreover, counsel enjoys argument before

the Court and promises that it will be valuable to the decision-making process.



GROUNDS FOR REVIEW

1. The Fourteenth Court of Appeals erred in holding that
the evidence is legally sufficient to sustain appellant’s
conviction for deceptive business practice where
appellant did not make any affirmative
misrepresentation, the State’s theory of liability was
based on an omission rather than an act, and the
complainant accurately understood the commercial
terms when the transaction occurred.

2. The Fourteenth Court of Appeals erred in holding that
deceptive business practice is a “circumstance-of-
conduct” offense instead of a “nature-of-conduct”
offense and that the trial court properly instructed the
jury in the charge that it need not agree unanimously
that appellant committed the same specific act of
deception to convict him (C.R. 87-88; 4 R.R. 103-08).

STATEMENT OF THE CASE

Appellant was a door-to-door residential security alarm salesman who
contracted independently for national companies. He sold the elderly complainant
a new, upgraded system and accurately told her that the equipment and installation
were free but that she would have to pay monthly to monitor the system. This
legitimate sales technique is how phone companies have sold cell phones and
service. She signed documents and participated in a recorded phone call with the
alarm company acknowledging that she understood the terms of the transaction.

When the complainant told her daughter that she purchased a new alarm
system, her daughter canceled the contract because she could not afford it. The

complainant called the police to report “a possible scam.” The State charged



appellant with deceptive business practice for giving the complainant the
“Impression” that he was selling her a Central alarm system, when he really sold
her a Capital system, and for telling her that the installation would be free when it
required that she sign a new contract at an additional cost. In fact, the complainant
knew that she was receiving a Capital system and more expensive monitoring; and
the equipment and installation were free. The court of appeals’ published
affirmance of appellant’s conviction criminalizes conduct that legitimate sales
representatives engage in daily throughout Texas and the nation. The decision
effectively would disable an entire industry and gives new meaning to Arthur
Miller’s award-winning play, Death of a Salesman.

The evidence is legally insufficient to sustain appellant’s conviction for
deceptive business practice. There was no evidence that he affirmatively
represented that he was selling a Central alarm system. The complainant admitted
that appellant never stated that he worked for Central; she just assumed that he did.
He never misrepresented for whom he worked, and the only representations that he
made regarding a commodity or service were accurate. Furthermore, there was no
evidence that he represented the price of property or service falsely or in a way
tending to mislead, nor that he made a materially false or misleading statement in
connection with the purchase or sale of property or service. The court of appeals

erroneously held that the statute criminalizes conduct both leading up to and during



the completion of a commercial transaction, even if the complainant ultimately
signs a contract with full and accurate knowledge of the terms of sale. The court of
appeals erroneously held that appellant committed an offense by pointing to the
complainant’s yard sign and stating, “I’m here to update your security.”

The trial court also reversibly erred in refusing to instruct the jury in the
charge that it must agree unanimously that appellant committed the same specific
act of deceptive business practice, and in authorizing it to convict him even if it did
not agree unanimously on which specific act he committed. The State alleged
three separate criminal offenses of deceptive business practice in one paragraph
within one count of one information. The trial court failed to instruct the jurors
that they had to agree unanimously as to which specific act he committed. Instead,
it instructed that they could convict even if they did not agree on which of the three
alleged acts he committed. The prosecutor emphasized the charge error during
summation by arguing that the jurors did not have to agree on which act he
committed, as long as they all believed that he committed at least one act.
Appellant preserved this issue, and the error resulted in “some harm” because no
court can determine if the jury reached a unanimous verdict as to a specific
criminal act. The court of appeals erroneously held that deceptive business
practice is a circumstance-of-conduct offense that does not require jury unanimity

as to which prohibited act the defendant committed.



ARGUMENT

FIRST GROUND FOR REVIEW

THE EVIDENCE IS LEGALLY INSUFFICIENT TO SUSTAIN
APPELLANT’S CONVICTION FOR DECEPTIVE BUSINESS
PRACTICE WHERE APPELLANT DID NOT MAKE ANY
AFFIRMATIVE MISREPRESENTATION, THE STATE’S
THEORY OF LIABILITY WAS BASED ON AN OMISSION
RATHER THAN AN ACT, AND THE COMPLAINANT
ACCURATELY UNDERSTOOD THE COMMERICAL TERMS
WHEN THE TRANSACTION OCCURRED.

Statement Of Facts

The information alleged that appellant, while in the course of business,

intentionally, knowingly, and recklessly committed Class A misdemeanor

deceptive business practice three different ways (C.R. 8):

1)

()

(3)

he represented that a commaodity or service was of a particular style,
grade, or model if it was another by giving the impression to Eloise
Moody, the complainant, that an alarm system was a Central Security
Group (Central) alarm system when it was actually a Capital Connect
(Capital) alarm system; “and/or”

he represented the price of property or service falsely or in a way
tending to mislead by telling Moody that a new alarm installation
would be free when it required that she sign a new contract at an
additional cost; “and/or”

he made a materially false or misleading statement in connection with



the purchase or sale of property or service by telling Moody that a
new alarm system installation would be free when it required that she
sign a new contract at an additional cost.
Moody, age 81, had a Central residential alarm system (3 R.R. 22-23, 25).
She paid $22 per month for monitoring service (3 R.R. 31). Appellant rang her
doorbell on June 15, 2016; said, “I’m here to update your security”; and said that
he could put a light on her yard sign to make it more visible from the street (3 R.R.
24-25, 28). She assumed that he worked for Central, although he never said that he
did; and she did not request his identification (3 R.R. 26, 28, 78-79, 104). He did
not discuss pricing at her front door (3 R.R. 29).
Moody allowed appellant inside her house to inspect her system (3 R.R. 26-
27). He demonstrated new features, which her Central system lacked, to activate
and deactivate her alarm remotely (3 R.R. 29, 60, 93). He offered to upgrade her
to a wireless system and said a technician was nearby (3 R.R. 34, 37). The
installation and new equipment were free, but she would have to pay for
monitoring (3 R.R. 29, 31, 53, 60-61).
Appellant called Central for Moody to cancel her contract (3 R.R. 30, 35).
Central said that she could not cancel, and she believed that she had to continue
paying Central (3 R.R. 36, 52). She first realized that appellant did not work for

Central during that phone call.



Appellant presented Moody with a Capital monitoring agreement with a
$55.99 monthly fee (3 R.R. 36, 44). She signed it and an alarm upgrade
agreement, and a technician arrived (3 R.R. 37-45; 6 R.R. 3-18; SX 1, 2).! The
upgrade agreement stated that Capital was not her current alarm company and that
she had to cancel that service (6 R.R. 4; SX 1). The monitoring agreement stated
that the equipment and installation were free and that she would pay for monthly
monitoring (6 R.R. 11-12; SX 2).?

Appellant called a Capital representative to explain the procedure to Moody
(3 R.R. 53-54). In that recorded call, Moody understood that the representative
worked with appellant’s company, that she would pay $55 monthly for monitoring
but no up-front costs, and that monitoring would cost more than her Central system
(3 R.R. 79-84, 88; 6 R.R. 135-36; DX 2). The Capital system was installed at no
cost, and she did not pay for the equipment (3 R.R. 68-69, 87-88). When appellant
departed, the Capital system worked as promised (3 R.R. 89-90).

Moody regretted her decision and told her daughter about it two days later (3
R.R. 56). Her daughter canceled the contract; Capital removed the system; and she

obtained new service with ADT (3 R.R. 57-58, 91, 97-98).

1 Moody told appellant that her daughter had to review the contract, but she signed it
without calling her daughter (3 R.R. 63, 101).

2 Moody testified that she did not know about the price increase when she signed the
contract, she first learned about it when her daughter read the contract, and she would not have
signed it had she known the monthly cost would be twice as much as her current system (3 R.R.
52-53, 62, 66).



Moody called the police five days after meeting appellant to report “a
possible scam” (3 R.R. 59, 157-59, 179). She gave them the signed agreements
and appellant’s business card, which identified that he worked for Capital; and she
admitted signing the contract and giving Capital verbal authorization to install the
system (3 R.R. 160, 187-88). The police learned that she canceled the contract and
suffered no loss (3 R.R. 186-87). However, they did not test her new system to
determine if it worked properly, nor did they determine if it was superior to her old
system (3 R.R. 182-85). They did not listen to the recorded call with the Capital
representative before charging appellant (3 R.R. 188).

The State introduced evidence that appellant also attempted to sell alarm
systems to James Zike, age 70, and Andrew Davis, age 80 (4 R.R. 11-58, 64-88).

The prosecutor argued that appellant misrepresented that a commodity or
service was of a particular style, grade, or model by giving Moody the impression
that he worked for Central and would update her Central system, when he was an
independent contractor for Capital (4 R.R. 115-17). He represented the price of
property or service falsely or in a way tending to mislead, and he made a materially
false or misleading statement in connection with the purchase or sale of property or
service, by telling Moody that installation was free when it required that she sign a
contract at a greater cost. The prosecutor also emphasized that appellant acted

purposely and repeatedly with others, including Zike and Davis.



Defense counsel argued that Moody knew that appellant worked for Capital
when she signed the contract and before installation (4 R.R. 121). During the
Capital phone call, she acknowledged changing companies with a new contract and
monthly fee (4 R.R. 121-22). She received what she contracted to receive, and
appellant never discussed any model, style, or grade (4 R.R. 122-23). The
equipment and installation were free, and the $55 monthly monitoring fee that he
promised is what appeared in the contract (4 R.R. 124-25, 128). The price did not
differ from what he quoted (4 R.R. 125-27). Moody had no damages, canceled the
Capital contract at no cost, and enjoys her new ADT system more than her old
Central one (4 R.R. 125-26). Appellant never said that he worked for a different
company, and Moody never asked him to leave (4 R.R. 129). Her mistaken
assumptions about him did not constitute misrepresentations (4 R.R. 130). Most
important, when she signed the contract, she knew that she was receiving a Capital
system, and she knew the price (4 R.R. 132). Being an effective salesman was not
a crime (4 R.R. 129).

B.  Argument And Authorities

1. Alleged Misrepresentation Of Style, Grade, Or Model

The information alleged that appellant first committed deceptive business
practice by intentionally, knowingly, or recklessly representing that a commodity

or service was of a particular style, grade, or model if it was another by giving the



impression to Moody that an alarm system was a Central system when it was a
Capital system (C.R. 8).®> Tex. PENAL CoDE §32.42(b)(7) (West 2016). The
evidence clearly established that appellant was “in the course of business,” that he
offered to install a “commodity,” and that he offered to sell a “service.”

The disputed issue was whether appellant, at a minimum, recklessly
represented that the equipment or monitoring service were of a particular style,

grade, or model when they were, in fact, of another. The Legislature did not define

“representing,” “style,” “grade,” or “model”; and no appellate court has done so.*
The court of appeals first had to determine whether appellant made any
“representations” that the alarm system he offered to sell Moody was of any
particular style, grade, or model. If it concluded that he made such a
representation, it then had to determine if the system, in fact, was a different style,
grade, or model.

The State alleged that appellant made a “representation” by “giving the

Impression” to Moody that he was selling her a Central system. The State neither

3 Because the court of appeals held that the evidence was sufficient to establish that
appellant misrepresented the particular style, grade, or model of a commaodity or service, it did
not decide whether the evidence was sufficient as to the other two alleged theories in the
information. Appendix at 4, n.1. Accordingly, appellant only discusses the first theory of
prosecution.

* The First Court of Appeals addressed a challenge to the legal sufficiency of the
evidence in a prosecution under subsection 32.42(b)(7) in Agbogun v. State, 756 S.W.2d 1, 2-3
(Tex. App.—Houston [1% Dist.] 1988, no pet.). It affirmed the conviction of a pharmacist who
filled a prescription for a brand-name drug by substituting a generic drug but applying a label to
the bottle for the brand-name drug. However, the court of appeals did not provide any guidelines
for interpreting the statute that apply to appellant’s case.

10



alleged nor proved any words or conduct by appellant to Moody “presenting as a
fact” that he would install a Central system. To the contrary, Moody admitted that
appellant never stated that he worked for Central; she just assumed that he did (3
R.R. 26, 28, 78-79, 104). She knew that she was canceling her service with
Central to begin a new monitoring service with a different company (3 R.R. 30-
36). As she attempted to cancel her Central service, she knew that appellant did
not work for Central (3 R.R. 36). Appellant presented her with a Capital alarm
monitoring agreement and an alarm upgrade agreement, which she signed and
initialed (3 R.R. 37-45; 6 R.R. 3-18; SX 1, 2). The upgrade agreement stated that
Capital was not related to or connected with her current alarm company and that
she was responsible for canceling that service (6 R.R. 4; SX 1). She discussed the
installation in a recorded phone call with a Capital representative, who explained
the procedure and whom Moody understood worked with appellant’s company (3
R.R. 53-54). Moody told the Capital representative that she understood that the
monthly monitoring service would cost more than her old Central system (3 R.R.
88). Thus, appellant did not “represent” by words or conduct that he was selling
Moody a Central alarm system. To the contrary, he never misrepresented for
whom he worked, and she knew that she was changing her alarm service from
Central to Capital when she executed the contract.

The only affirmative representations that appellant made regarding a

11



commodity or service were accurate. He told Moody that the new equipment and
installation were free, which was true (3 R.R. 29, 60-61, 68-69, 87-89). He told
her that the new system would be wireless, which was true (3 R.R. 34, 60-61). He
told her that she had to cancel her contract with Central, which was true (3 R.R.
35). He presented her with a Capital contract that stated that the equipment and
installation were free, that she would pay $55.99 per month for monitoring, and
that she was responsible for canceling her current service, all of which were true (3
R.R. 36-45, 85; 6 R.R. 3-18; SX 1, 2). The new alarm system worked when
appellant departed, just as he said it would (3 R.R. 89-90).

Assuming arguendo that appellant committed a prohibited act—which he
does not concede—there is no evidence, or merely a modicum of evidence, that he

acted with a culpable mental state. See Bounds v. State, 355 S.W.3d 252, 255-56

(Tex. App.—Houston [1st Dist.] 2011, no pet.) (evidence legally insufficient that
defendant had culpable mental state to commit deceptive business practice).

2. The Court Of Appeals’ Decision

Appellant contended in the court of appeals that the evidence was legally
insufficient to establish that he committed deceptive business practice in any of the
three ways alleged because (1) he did not represent that the system he offered to
sell was of any particular style, grade, or model; (2) any representations he made

were accurate because the system was not of a different style, grade, or model; and

12



(3) he did not act with a culpable mental state. The State asserted that the statute
criminalizes conduct both leading up to and during the completion of a commercial
transaction, even if a complainant ultimately contracts for a commodity or service
with full and accurate knowledge of the terms of sale.

The court of appeals held that the statutory word “representing” includes
appellant’s conduct and statement immediately after he initiated contact with
Moody at her front door—pointing to the yard sign and stating, “I’m here to update
your security.” Appendix at 8. “A rational inference from this statement and
conduct is that appellant was describing a Central alarm system, although he was
not,” and even though he accurately identified the Capital system when he gave her
the paperwork. Appendix at 8-9. Assuming arguendo that the evidence was
sufficient to establish that he made a “representation,” the court of appeals failed to
address how a Central system was a different style, grade, or model from a Capital
system. Thus, the court of appeals concluded that the evidence was sufficient
based only on appellant’s failure to identify the commodity and service as a
Capital system when he first spoke to her at the front door—an omission, not an
act—even though he made that accurate representation after he entered the home.
It also held that appellant’s failure to act at the front door demonstrated
recklessness because he foresaw the risk that he was representing the Capital

system as a Central one and consciously disregarded the risk. Appendix at 10.

13



This conclusion erroneously conflicts with applicable authorities and public policy.

Because the court of appeals held that the evidence was sufficient to
establish that appellant misrepresented the particular style, grade, or model of a
commodity or service, it did not analyze whether the evidence was sufficient as to
the other two alleged theories in the information. Appendix at 4, n.1.

3. Why This Court Should Grant Discretionary Review

Texas law prohibits acts of deceptive business practice, not omissions. “A
person who omits to perform an act does not commit an offense unless a law . . .
provides that the omission is an offense or otherwise provides that he has a duty to
perform the act.” TEX. PENAL CoDE 86.01(c). The deceptive business practice
statute does not provide that an omission is an offense, nor does it provide that a
person doing business has a duty to perform any particular act. For example, no
statute required appellant to introduce himself as an independent contractor
working for Capital when Moody answered her door. Had he affirmatively
misrepresented that he worked for Central, that would have constituted a
prohibited act. Had he promised to install a superior alarm system but really
installed an inferior one, that would have violated the statute. However, that he
omitted whom he worked for until after he entered her home did not constitute an
offense, especially where he accurately identified himself as a Capital

representative before the commercial transaction. The court of appeals ignored

14



this statutory provision, even though appellant presented this argument during oral
argument.  The court of appeals’ decision cannot be squared with any
interpretation of sections 6.01(c) and 32.42(b), much less a commonsense one.
This Court should grant review to decide, as a matter of first impression, whether
the deceptive business practice statute criminalizes omissions or imposes any
duties to act on persons engaged in the practice of business.

Additionally, the court of appeals’ decision undermines public policy.
Texas proclaims itself a welcoming environment for business with limited
regulations. Business by nature is competitive—especially commission sales—and
sales representatives may promote commodities and services aggressively without
violating the law. It would establish bad public policy to criminalize effective
sales tactics. If the Legislature is offended by appellant’s tactics, it may amend the
statute to criminalize them. Should appellant’s conviction stand, no salesperson is
safe from prosecution. Because the court of appeals’ decision departed so far from
the accepted and usual course of judicial proceedings, this Court should grant
review to decide the lawful parameters of commercial sales tactics.

The court of appeals decided an important question of law that has not been,
but should be, settled by this Court and departed so far from the accepted and usual
course of judicial proceedings as to call for an exercise of this Court’s supervision.

TEX. R. APp. P. 66.3(b) & 66.3(F).

15



SECOND GROUND FOR REVIEW

WHETHER DECEPTIVE BUSINESS PRACTICE IS A
“NATURE-OF-CONDUCT” OR  “CIRCUMSTANCE-OF-
CONDUCT” OFFENSE AND WHETHER THE JURY MUST

AGREE UNANIMOUSLY THAT THE DEFENDANT

COMMITTED THE SAME SPECIFIC ACT OF DECEPTION

TO CONVICT HIM (C.R. 87-88; 4 R.R. 103-08).

A.  Statement Of Facts

The prosecutor stated during voir dire that she could prove the crime three
different ways, that the jury only had to believe one, and that she did not have to
prove all three (2 R.R. 58-60).

The application paragraph of the charge instructed the jury that it could
convict appellant if it found beyond a reasonable doubt that he committed
deceptive business practice either (1) by representing that a commodity or service
was of a particular style, grade, or model when it was another; or (2) by
representing the price of property or a service falsely or in a way tending to
mislead; or (3) by making a materially false or misleading statement in connection
with the purchase or sale of property or a service (C.R. 87).

Importantly, the court then instructed the jury, “In order to find the
defendant guilty you must each believe beyond a reasonable doubt that the

Defendant committed at least one of the three allegations as stated above, but you

need not be unanimous as to which of the three allegations was proven” (C.R. 88)

(emphasis added). Appellant objected to the “unanimity problem” on due process

16



grounds, and the court refused his request for separate verdict forms for each
alleged act instead of a general verdict (4 R.R. 103-08).

The prosecutor argued that appellant committed the offense three different
ways but that the jurors did not have to agree on which one, as long as they all
believed that he committed it at least one way (4 R.R. 115-17):

“[N]ot all six of you have to agree as to which way that
the State has proven this. Some of you may believe,
well, I definitely think it’s number one; and others of you
may think, no, | think it’s two or three. The bottom line
Is it doesn’t matter, as long as every one of you six jurors
believes that the defendant committed this offense one of
these three ways.”

The jury deliberated five hours (C.R. 89; 5 R.R. 6-7).

B.  Argument And Authorities
1. The Charge Error

A jury charge that authorizes a non-unanimous verdict concerning what

specific criminal act the defendant committed constitutes error. Francis v. State,

36 S.W.3d 121, 125 (Tex. Crim. App. 2000); Ngo v. State, 175 S.W.3d 738, 749

(Tex. Crim. App. 2005). This Court “has been progressively moving in the

direction of interpreting statutory language in terms of ‘more offenses’ and less in

terms of ‘manner and means,’” especially where the offense focuses on the nature

of conduct. Gandy v. State, 222 S.W.3d 525, 530 (Tex. App.—Houston [14th

Dist.] 2007, pet. ref’d) (illegal dumping); see Vick v. State, 991 S.W.2d 830, 833-

17



34 (Tex. Crim. App. 1999) (aggravated sexual assault); Pizzo v. State, 235 S.W.3d

711, 716-19 (Tex. Crim. App. 2007) (indecency); Ngo, 175 S.W.3d at 744 (credit

card abuse); Stuhler v. State, 218 S.W.3d 706, 718-19 (Tex. Crim. App. 2007)

(injury to child). If the “gravamen” of the offense is the defendant’s conduct,

different types of conduct are considered separate offenses. Huffman v. State, 267

S.W.3d 902, 907 (Tex. Crim. App. 2008).

The Legislature set forth 12 different ways a person can commit the offense
of deceptive business practice. TEX. PENAL CoDE §32.42(b). Each focuses on the
defendant’s conduct, not on a particular result or circumstance of such conduct.®
The best evidence that the Legislature intended each act to be a separate offense is
that it designated six as Class C misdemeanors if committed negligently but as
Class A misdemeanors if committed intentionally, knowingly, or recklessly.
However, it designated the other six as Class A misdemeanors regardless of the
culpable mental state. Id. at 88§(c) & (d). Under this statutory framework, the
Legislature clearly intended that these 12 enumerated acts of deceptive business
practice constitute separate offenses, not different manner and means of

committing one offense.

® The proscribed conduct in each of the enumerated statutory violations of the law
includes (1) using, selling, or possessing; (2) selling; (3) taking; (4) selling; (5) passing off; (6)
and (7) representing; (8) advertising; (9) representing; (10) making a statement; (11) conducting
a contest; and (12) making a statement.
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2. The Court Of Appeals’ Decision

Appellant contended in the court of appeals that deceptive business practice
Is a nature-of-conduct offense that requires unanimity about which specific act the
defendant committed. As a matter of first impression, the court of appeals held
that it is a circumstance-of-conduct offense because the gravamen of the crime is
the circumstance of being in the course of business. Appendix at 15-17. Thus, the
jury need only be unanimous that appellant acted in the course of business, not that

he committed a specific act. The court of appeals followed this Court’s recent

decision regarding the organized criminal activity statute. O’Brien v. State, 544
S.W.3d 376 (Tex. Crim. App. 2018). Appellant’s case is the first to apply O’Brien.

3. Why This Court Should Grant Discretionary Review

Whether the deceptive business practice statute requires jury unanimity is an
issue of first impression that O’Brien does not control. The raison d’etre of the
organized crime statute is to punish more harshly the predicate offenses when they
are committed by a combination that collaborates in carrying on criminal activities.
Without the circumstance of that combination, the State would prosecute the
predicate offenses individually. Because of that combination, the State may
prosecute a more serious offense. Thus, the circumstance of the combination is the
gravamen of the offense. By contrast, the enumerated acts in the deceptive

business practice statute are not predicate offenses that can be prosecuted
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separately from that statute. Rather, that conduct is the raison d’etre of the statute,
not that they are committed during business.

The court of appeals decided an important question of law that has not been,
but should be, settled by this Court. TEX. R. App. P. 66.3(b).

CONCLUSION

The Court should grant review, and order briefing and oral argument, to
resolve these important issues.

Respectfully submitted,

ISI Josh Schaffer
Josh Schaffer
State Bar No. 24037439

1021 Main St., Suite 1440
Houston, Texas 77002
(713) 951-9555
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josh@joshschafferlaw.com
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OPINION

A jury convicted appellant Marc Wakefield Dunham of a deceptive business
practice. See Tex. Penal Code § 32.42. The trial court assessed punishment at
confinement in jail for one year, plus a $4,000 fine. In two issues, appellant
contends that the evidence is insufficient to support his conviction and that the jury

charge erroneously authorized a non-unanimous verdict. We affirm.



l. SUFFICIENCY OF THE EVIDENCE

In his first issue, appellant contends that the evidence is insufficient to

sustain his conviction for a deceptive business practice.
A.  Standard of Review

In a sufficiency review, we must consider all of the evidence in the light
most favorable to the jury’s verdict to determine whether, based on that evidence
and reasonable inferences therefrom, any rational juror could have found the
essential elements of the crime beyond a reasonable doubt. Balderas v. State, 517
S.W.3d 756, 765-66 (Tex. Crim. App. 2016). We defer to the jury’s responsibility
to resolve conflicts in the testimony, to weigh the evidence, and to draw reasonable
inferences from basic facts to ultimate facts. /d. at 766. The jury is the sole judge
of the credibility and weight to be attached to witness testimony, and we must
defer to the jury’s resolution of conflicting inferences that are supported by the
record. See id. When a sufficiency review involves the meaning of undefined
statutory terms, such terms “are to be understood as ordinary use allows, and jurors
may thus freely read statutory language to have any meaning which is acceptable
in common parlance.” Clinton v. State, 354 S.W.3d 795, 800 (Tex. Crim. App.
2011) (quoting Vernon v. State, 841 S.W.2d 407, 409 (Tex. Crim. App. 1992)).

We measure the sufficiency of the evidence by “the elements of the offense
as defined by the hypothetically correct jury charge for the case.” Malik v. State,
953 S.W.2d 234, 240 (Tex. Crim. App. 1997). A hypothetically correct jury charge
is one that (1) accurately sets out the law, (2) is authorized by the charging
instrument, (3) does not unnecessarily increase the State’s burden of proof or
unnecessarily restrict the State’s theories of liability, and (4) adequately describes
the particular offense for which the defendant was tried. Id. A hypothetically

correct jury charge includes “the statutory elements of the offense . . . as modified
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by the charging instrument.” Johnson v. State, 364 S.W.3d 292, 294 (Tex. Crim.
App. 2012) (omission in original) (quoting Curry v. State, 30 S.W.3d 394, 404
(Tex. Crim. App. 2000)).

B.  Charging Instrument and Statute
The State alleged by information as follows:

[[ln Harris County, Texas, MARC WAKEFIELD DUNHAM,
hereafter styled the Defendant, heretofore on or about JUNE 15, 2016,
did then and there unlawfully, in the course of business intentionally,
knowingly and recklessly represent that a commodity or service is of a
particular style, grade, or model if it was another, namely: by giving
the impression to . . . the Complainant that an alarm system was a
Central Security Group alarm system when it was actually a Capital
Connect alarm system, and/or intentionally, knowingly and recklessly
represent the price of property or service falsely or in a way tending to
mislead, namely by telling the Complainant that a new alarm system
installation would be free when such installation actually would
require her to sign a new contract at additional cost, and/or
intentionally, knowingly and recklessly make a materially false or
misleading statement in connection with the purchase or sale of
property or service, namely, by telling the Complainant that a new
alarm system installation would be free when such installation
actually would require her to sign a new contract at additional cost.

In relevant part, the statute provides:

(b) A person commits an offense if in the course of business he
intentionally, knowingly, recklessly, or with criminal negligence
commits one or more of the following deceptive business practices:

(7) representing that a commodity or service is of a particular
style, grade, or model if it is of another;

(9) representing the price of property or service falsely or in a
way tending to mislead;
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(12) making a materially false or misleading statement:

(A) in an advertisement for the purchase or sale of
property or service; or

(B) otherwise in connection with the purchase or sale of
property or service.

Tex. Penal Code § 32.42(b). The definition of “business” includes “trade and
commerce and advertising, selling, and buying service or property.”

1d. § 32.42(a)(2).
C. The Evidence!

The complainant was about eighty years old at the time of the offense. She
had a home security alarm system monitored by Central Security Group. There was

a sign in the front of her yard with the name of the company on it.

Appellant was a door-to-door sales representative for Capital Connect, a
different home security alarm monitoring company. On the day of the offense,
appellant rang the complainant’s doorbell. When the complainant answered,
appellant pointed to the sign in the yard and said, “I’m here to update your
security.” He said that he would put a light on her sign and make it more visible
from the street. He did not say what company he worked for. He was not wearing a

uniform, nametag, or anything to identify what company he worked for.

! When, as here, the charging instrument alleges alternative manner and means in the
conjunctive, then the proof of any one manner or means will support a guilty verdict. Lehiman v.
State, 792 S.W.2d 82, 84 (Tex. Crim. App. 1990); see also Fuller v. State, 827 S.W.2d 919, 931
(Tex. Crim. App. 1992) (“It is well-settled that when a general verdict is returned and the
evidence is sufficient to support a finding of guilt under any of the paragraph allegations
submitted the verdict will be upheld.”). Because we ultimately hold that the evidence is legally
sufficient, we focus on the evidence relevant to the first of the State’s three allegations in the
information, i.e., representing that a commodity or service was of a particular style, grade, or
model when it was of another.



Believing that appellant worked for Central, the complainant invited
appellant into her home. Appellant told her that installation of new features, such
as wireless monitoring, would be “free.” Ultimately, the complainant signed a five-
year alarm monitoring agreement with Capital at a higher monthly cost than her

previous service with Central.

The complainant testified that, before she signed the new contract, she “kept
telling him that I can’t do anything without my daughter’s approval” because the
daughter “tends to all of my business.” The complainant testified that she realized
appellant did not work for Central when he “presented the papers” to her. One of
the documents the complainant signed was an “alarm upgrade agreement.” The
complainant initialed next to the statement: “I understand that Capital Connect has
not bought, taken over or is in any way partnered with my current alarm

monitoring company.”

The complainant also spoke on the phone with a representative from Capital
while appellant was in her home, and a recording of the call was admitted as an
exhibit at trial. When the representative asked the complainant who she was paying
to monitor her alarm system, the complainant said, “Central.” The representative
asked whether the complainant was having a new alarm system installed because
the prior company was going out of business, had been taken over, or was no
longer able to perform monitoring services. The complainant responded, “No, I'm

just changing it up.” Later, they had the following exchange:
Representative: Do you understand that by accepting this offer you
will be changing alarm companies?
Complainant: That I will what?
Representative: ~ You will be changing alarm companies.

Complainant: I’m not understanding you.



Representative: ~ Capital Connect is a separate company from
Central and so I’'m just verifying—

Complainant: Yes.

Representative: =~ —that you understand that. Ok. Great. And you
understand that moving forward that you will no
longer be with Central and that your monitoring
and billing will be performed by Monotronix?

Complainant: Right.?

A few days later, the complainant canceled the new contract with Capital.

The State also introduced evidence regarding two additional instances when
appellant had misled customers about who he worked for. The first witness
testified that he was eighty years old at the time of trial. In July 2016, the witness
was returning home at about 8:00 p.m. when appellant walked up to the witness in
the driveway. Appellant had multiple “ID tags” or lanyards around his neck. The
tags had the names of several companies, including Honeywell, Stanley, and ADT.
Appellant told the witness, “I’d like to talk to you about your alarm system, your
burglar alarm. I see you have Stanley.” For about thirty minutes while they were
conversing, the witness thought appellant worked for Stanley—the witness’s then-
current alarm monitoring company. The witness testified that appellant “probably
misrepresented the fact that he was a Stanley operative.” The witness testified that
by the time he signed up for the new alarm system, he knew he was dealing with

Capital.

The second witness testified that in June 2016, appellant came to the
witness’s door. The witness testified that appellant “said that he wanted to talk to
me about upgrading my security system, that he had seen the sign outside saying

that I had ADT Security.” Because appellant referred to the sign in the witness’s

2 Later during the call, the complainant told the representative that she was “not hearing
you good.”



yard, the witness “assumed [appellant] was working for ADT.” While they were
inside the house, the witness told his wife that appellant was “with ADT Security.”
Appellant did not correct the witness at that time. Appellant was inside the
witness’s house for about thirty minutes before the witness realized that appellant
did not work for ADT. The witness testified that the “first clue” that appellant did
not work for ADT was the fact that the paperwork had “Capital Connect” written
on it. The witness testified that he understood by the time he signed the contract

that he was getting a Capital system.
D.  Analysis

Appellant attacks the State’s allegation that he recklessly represented that a
commodity or service was of a particular style, grade, or model while it was of
another. Under this argument, appellant makes three related claims: (1) he did not
represent that the alarm system he offered to sell to the complainant was of any
particular style, grade, or model; (2) any representations he made were accurate
because the alarm system was not of a different style, grade, or model; and (3) he

did not act with a culpable mental state of recklessness.

Appellant acknowledges that a representation can be made “by words or by
conduct.” But he contends that he did not represent that he was selling the
complainant a Central alarm system because “he never misrepresented for whom
he worked, and she knew that she was changing her alarm service from Central to
Capital when she executed the contract.” Thus, appellant focuses on what the

complainant knew at the time she signed the contract.

The State, however, contends that the statute criminalizes conduct both
leading up to and during the completion of a business transaction. Thus, the State

contends that a “deceptive business practice can be committed in all aspects of the



transaction and is not excused merely by a signature on a contract stating

appropriate terms.”

We agree with the State. The relevant inquiry does not focus on what the
complainant knew at the time she signed the contract; instead, it focuses on what
appellant did—what he represented—during the course of business. See Tex. Penal
Code § 32.42. The representation must be made “in the course of business,” which
includes “selling . . . service or property.” Id. § 34.42(a)(2), (b).> The statute does
not criminalize conduct of a defendant only when the defendant is successful in
perpetrating a fraud. See id. § 34.42. Rather, the statute criminalizes the act of
“representing”—an act that can occur before a completed transaction. See
Representation, Black’s Law Dictionary 1327 (8th ed. 2004) (““A presentation of
fact—either by words or by conduct—made to induce someone to act, esp. to enter
into a contract; esp., the manifestation to another that a fact, including a state of
mind, exists.”); Represent, Webster’s Third New International Dictionary 1926
(1993) (including the definition “to describe as having a specified character or

quality™).

In this case, a rational juror could have understood the statutory word
“representing” to include appellant’s conduct and statement immediately after he
initiated contact with the elderly complainant at her front door—pointing to the
Central sign and stating “I’m here to update your security.” A rational inference
from this statement and conduct is that appellant was describing a Central alarm
system, although he was not. See, e.g., Balderas, 517 S.W.3d at 766 (must defer to
jury’s rational inferences and resolution of conflicting inferences supported by the

record). Indeed, the complainant testified that appellant did not refer to a different

3 Appellant acknowledges that the evidence “clearly establishes that appellant was ‘in the
course of business’ because he was selling residential alarm systems door-to-door.”
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company’s alarm system until appellant “presented the papers” to her after gaining
entry to her home and discussing alarm system features with her. Under the
evidence in this case, a rational juror could have found that appellant represented
that a commodity or service was of a particular style, grade, or model when it was
of another. See Tex. Penal Code § 32.42(b)(7); cf. Agbogun v. State, 756 SW.2d 1,
2-3 (Tex. App.—Houston [1st Dist.] 1988, pet. ref’d) (sufficient evidence under
Section 32.42(b)(7) when a pharmacist put a name-brand label on a bottle

containing a generic drug).

Appellant acknowledges that the State, at a minimum, had to prove that
appellant acted recklessly. The Penal Code provides the standard:

A person acts recklessly, or is reckless, with respect to circumstances
surrounding his conduct or the result of his conduct when he 1s aware
of but consciously disregards a substantial and unjustifiable risk that
the circumstances exist or the result will occur. The risk must be of
such a nature and degree that its disregard constitutes a gross
deviation from the standard of care that an ordinary person would
exercise under all the circumstances as viewed from the actor’s
standpoint.

Tex. Penal Code § 6.03(c). Recklessness requires the defendant to “actually
foresee the risk involved and to consciously decide to ignore it.” Williams v. State,
235 S.W.3d 742, 751 (Tex. Crim. App. 2007). It is the callous disregard of risk, in
a “devil may care” or “not giving a damn” attitude, that shows the culpable mental

state of recklessness. See id. at 751-53.

The State may prove a culpable mental state such as recklessness through
direct or circumstantial evidence, coupled with all reasonable inferences from that
evidence. See Balderas, 517 S.W.3d at 766. “[T]he required culpable mental state
must attach to the proscribed act at the time the conduct is engaged in.” Ely v.

State, 582 S.W.2d 416, 420 (Tex. Crim. App. [Panel Op.] 1979) (reasoning that



Section 32.42(b)(12)(B) is worded so as to preclude a conviction when a person
makes “an honest representation at the time of the sale which subsequent business

conditions renders objectively false at the time performance is required”).

Here, the State met its burden to show that appellant made the false
representation at least recklessly. Appellant did not volunteer the name of the
company he worked for before entering the complainant’s home. He did not
initially tell the complainant who he worked for while talking with her about alarm
system features after gaining entry to her home. The complainant did not learn that
appellant was selling a Capital system until appellant “presented the papers.” He
was not wearing a uniform or a nametag, or anything else to identify that he

worked for Capital rather than Central.

The State presented evidence regarding two uncharged extraneous offenses,
which showed that appellant employed the same or similar tactic on other people.
He pointed to their alarm system signs, for companies other than Capital, and
misled the customers into believing that he worked for those companies. In one
instance, he wore multiple lanyards of different companies, and in the other
instance, he failed to correct the customer’s statement that appellant worked for a
company other than Capital. In both instances, the customers did not learn the true
style, grade, or model of the alarm systems that appellant was peddling until nearly

thirty minutes into the conversations.

From this evidence, a rational juror could have found that appellant actually
foresaw the risk involved—that he was representing the Capital alarm system as a

Central one—and that he consciously disregarded this risk.

Appellant’s first issue is overruled.
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1. JURY UNANIMITY

In his second issue, appellant contends that the jury charge erroneously
authorized a non-unanimous verdict because the charge did not require the jury to
agree about which of the three statutory allegations appellant committed. This

issue is one of first impression for the offense of deceptive business practices.

A jury in Texas must reach a unanimous verdict. O’Brien v. State, 544
S.W.3d 376, 382 (Tex. Crim. App. 2018). The jurors must agree that the defendant
committed one specific crime, but not that the defendant committed the crime in
one specific way or even with one specific act. /d. The jurors must agree on each
essential element of the crime. /d. But the requirement of unanimity is not violated
when the jury charge “presents the jury with the option of choosing among various
alternative manner and means of committing the same statutorily defined offense.”

ld.

We examine the statute defining the offense to determine whether the
Legislature created (1) multiple, separate offenses, or (2) a single offense with
different methods or means of commission. Pizzo v. State, 235 S'W.3d 711, 714
(Tex. Crim. App. 2007). “We determine what the jury must be unanimous about by
conducting a statutory analysis that seeks to ascertain the focus or gravamen of the
offense.” O’Brien, 544 S.W.3d at 383. There are three general categories of
criminal offenses: result of conduct, nature of conduct, and circumstances of

conduct. See Young v. State, 341 S.W.3d 417, 423 (Tex. Crim. App. 2011).

Appellant contends that Section 32.42 is a nature-of-conduct offense while
the State contends that it is a circumstances-of-conduct offense. If the gravamen of
the crime is the nature of the conduct, the jury must be unanimous about the

specific criminal act committed. O’Brien, 544 S.W.3d at 383. However, if the
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gravamen of the crime is a circumstance surrounding the conduct, unanimity is

required about the existence of the particular circumstance of the offense. /d.

For example, many sex-offense statutes are written is such a way as to
indicate that they are nature-of-conduct offenses because the act itself is the
gravamen of the offense. See Young, 341 S.W.3d at 423. For a circumstances-of-
conduct offense, however, the focus of the statute is on the particular
circumstances that exist rather than the discrete, and perhaps different, acts that the
defendant might commit under those circumstances. Id. at 424. The offense of
failing to stop and render aid is one example; the focus is the existence of an

automobile accident. /d.

Determining the gravamen of an offense is primarily a question of the
Legislature’s intent. O’Brien, 544 S.W.3d at 384. To determine the Legislature’s
intent, we look to the statutory text. Id. “If the plain language is clear and
unambiguous, our analysis ends because the Legislature must be understood to
mean what it has expressed, and it is not for the courts to add or subtract from such
a statute.” Id. (quotations omitted). Every word, phrase, and clause in the statute

should be given effect if reasonably possible. /d.

One analytical model employed by the Court of Criminal Appeals is the
“eighth-grade-grammar test” whereby the court focuses on the statutory verb and

its direct object. See id. at 386. At a minimum, the elements of an offense include:

¢ the subject (the defendant);
e the main verb;

e the direct object if the main verb requires a direct object (i.e.,
the offense is a result-oriented crime); and

e the specific occasion (the date phrase within the indictment, but
narrowed down to one specific incident regardless of the date
alleged).
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See id. (citing Jefferson v. State, 189 S.W.3d 305, 316 (Tex. Crim. App. 2006)
(Cochran, J., concurring)). Ordinarily, adverbial phrases are not ‘“elemental” for
purposes of jury unanimity. Kent v. State, 483 S.W.3d 557, 560 (Tex. Crim. App.
2016); see also O’Brien, 544 S.W.3d at 386 (“Generally, adverbial phrases,
introduced by the preposition ‘by,” describe the manner and means of committing
the offense. They are not the gravamen of the offense, nor elements on which the
jury must be unanimous.” (quotation omitted)). Nature-of-conduct offenses
“generally use different verbs in different subsections” of the statute to indicate
that the Legislature intended to punish distinct types of conduct. Young, 341
S.W.3d at 424.

“IW]e apply the rules of grammar to the text of the statute describing the
offense in the context of the entire scheme to attempt to discern the Legislature’s
intent in passing the statute.” O’Brien, 544 S.W.3d at 387. For example, in O 'Brien
the court addressed the unanimity requirements for the offense of engaging in
organized criminal activity. See id. at 379 (citing Tex. Penal Code § 71.02). That

statute begins with a structure similar to the deceptive business practices statute:

Section 71.02(a) Section 32.42(b)
A person commits an offense if, A person commits an offense if in
with the intent to establish, the course of Dbusiness he
maintain, or participate in a intentionally, knowingly, recklessly,
combination or in the profits of a or with criminal negligence commits
combination or as a member of a one or more of the following
criminal street gang, the person deceptive business practices: . . .

commits or conspires to commit one
or more of the following: . . .

Then, in separately enumerated paragraphs, Section 71.02(a) lists various
nouns composed of different criminal offenses such as murder, promotion of

prostitution, or “any felony offense under Chapter 32.” See Tex. Penal
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Code § 71.02(a)(1), (3), (8). Similarly, Section 32.42(b) includes a list of phrases

29 €6

beginning with nouns—gerunds such as “sellin assing off,” or “representing.”
9 9

See id. § 32.42(b)(2), (5), (9).*

The Court of Criminal Appeals noted that some aspects of Section 71.02(a)
favored a result-of-conduct offense, while others favored a nature-of-conduct
offense. See O’Brien, 544 S.W.3d at 389. For example, the grammar test showed a
similarity to result-of-conduct offenses because the statute features a verb
(“commits or conspires to commit”) that requires a direct object (“one or more of
the following™). See id. at 387. The court focused on the language “one or more of
the following” in the statute. See id. at 387—88. The court analogized to the felony
murder statute (a result-of-conduct offense) under which unanimity is not required

for the underlying felony. See id. at 387, 389.

“More importantly,” the court explained, the Legislature’s inclusion of the
phrase “one or more of the following” showed “the Legislature’s focus upon the
creation of a criminal combination rather than upon a specific predicate offense.”
Id. at 388. This phrase in particular demonstrated that the Legislature “was not as
focused upon the commission of a specific predicate offense[] as it was upon
organized crime.” Id. The court reasoned that interpreting the statute as a nature-
of-conduct offense would “render the Legislature’s use of the phrase ‘one or more

of the following’ meaningless.” Id.

* Bryan Garner writes that a gerund is a present participle used as a noun. The Chicago
Manual of Style 5.110, at 176 (15th ed. 2003). A gerund may be used as the object of a verb or of
a preposition—for example, “reduce erosion by terracing the fields.” Id. (emphasis added). In
her oft-cited concurrence in Jefferson, Judge Cochran provides examples of “adverbial phrases”
that are also gerunds used as objects of prepositions. See 189 S.W.3d at 315 (giving examples of
adverbial phrases that follow the phrase “caused serious bodily injury,” such as “by striking [the
complainant] with his foot” and “by causing [the complainant’s] head to strike an unknown
object”).
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The court held, therefore, that the organized crime statute creates a
circumstances-of-conduct offense. Id. at 389. Accordingly, a jury is not required to
unanimously agree upon which “one or more of the following” predicate crimes
the defendant has committed to support a conviction for engaging in organized

criminal activity. See id. at 379.

We reach the same conclusion regarding the deceptive business practices
statute. The second use of the verb “commits” in the statute requires the direct
object “one or more of the following.” The Legislature’s use of “one or more of the
following” shows that the Legislature was not as focused on the commission of a
specific act as much as the Legislature was focused on the defendant’s being “in
the course of business.” Cf. id. at 388. Interpreting the statute as a nature-of-
conduct offense would render meaningless the Legislature’s use of the phrase “one
or more of the following.” See id. The deceptive business practices statute,
therefore, creates a circumstances-of-conduct offense. A jury is not required to
unanimously agree upon which of the “one or more of the following” acts the

defendant has committed.

Appellant contends, however, that this interpretation is incorrect because the
punishment classification of the offense can depend upon which act the defendant
commits. See Tex. Penal Code § 32.42(c)—(d). An offense under subsections (b)(7)
through (b)(12) is always a Class A misdemeanor. /d. § 32.42(d). But, depending
on the defendant’s culpable mental state and whether the defendant has a prior
conviction, an offense under (b)(1) through (b)(6) may be classified as a Class A or
Class C misdemeanor. See id. § 32.42(c). The Legislature’s assignment of different
punishment ranges to different statutory subsections may indicate that the
subsections represent different offenses rather than manners or means of

committing the same offense. See Gillette v. State, 444 S.W.3d 713, 728 (Tex.
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App.—Corpus Christi 2014, no pet.) (citing Jones v. State, 323 S.W.3d 885, 890
(Tex. Crim. App. 2010)). However, the Court of Criminal Appeals has cautioned
that “[s]eparate punishment provisions...should carry little weight in the

analysis” because there are “more weighty factors” available. Jones, 323 S.W.3d at

890.°

A similar argument was made in O’Brien. The punishment of a defendant
convicted of engaging in organized criminal activity depends on which underlying
“predicate” offense is committed. See Tex. Penal Code § 71.02(b). The dissenting
judges in O’Brien found this aspect of the statute persuasive for determining that a
jury must be unanimous about the underlying conduct. See 544 S.W.3d at 398
(Yeary, J., dissenting); id. at 401 (Walker, J., dissenting). The majority did not. See
id. at 388 n.46 (majority op.). Rather, the majority noted that a conviction based on
different underlying predicate offenses involving different punishment ranges
could create a due process violation. See id. at 394 n.89. But O Brien was no such

case because the predicate offenses carried the same degree of punishment. See id.

The same rationale applies here. Appellant was charged with violating three
paragraphs—(7), (9), and (12)—which always result in punishment as a Class A
misdemeanor. See Tex. Penal Code § 32.42(d). We need not decide in this case

whether unanimity might be required, under a due process theory, if the State

> Jones was a double-jeopardy case, but there are “intertwining strands” in double-
jeopardy and jury-unanimity cases because courts must ascertain the focus or gravamen of an
offense. See Johnson v. State, 364 S.W.3d 292, 296 (Tex. Crim. App. 2012); see also Huffman v.
State, 267 S.W.3d 902, 905 (Tex. Crim. App. 2008) (“Our jury unanimity opinions and several
of our double jeopardy opinions address the same basic question: In a given situation, do
different legal theories of criminal liability comprise different offenses, or do they comprise
alternate methods of committing the same offense?”).
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alleges alternate methods of committing the offense based on paragraphs

incorporating different punishment ranges. See O 'Brien, 544 S.W.3d at 394 n.89.5

In sum, the plain text of Section 32.42 indicates that the gravamen of the
offense is the circumstances surrounding the conduct—namely, the defendant
being in the course of business. Thus, under the plain text of the statute, unanimity

is not required for the “one or more” underlying acts listed in subsection (b).
Appellant’s second issue is overruled.
I11.  CONCLUSION

Having overruled both of appellant’s issues, we affirm the trial court’s

judgment.

/s/ Ken Wise
Justice

Panel consists of Justices Boyce, Donovan, and Wise.

Publish — Tex. R. App. P. 47.2(b).

¢ Appellant does not contend in this appeal that unanimity is required by the Due Process
Clause of the United States Constitution. See O’Brien, 544 S.W.3d at 383-84 & n.13, 393-94
(recognizing that due process may require unanimity even if the statute itself does not). Thus, we
do not address the separate question of whether the alternate manner and means alleged in this
case were “morally and conceptually equivalent.” See id. at 393-94; see also Tex. R. App. P.
47.1.
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